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CHARLES J. QUI NN,
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vs. . No. 10-CV-01512
WWORLDW DE COMMUNI CATI ONS, | NC.
d/ b/ a PW. NET,
WORLDW DE | NTERNET | NC. ,
ACELLUS COMMUNI CATI ONS, | NC., and
DARRELL MCDOWELL

Def endant s

HENRY S. PERKI N February 16, 2011
UNI TED STATES MAG STRATE JUDGE

VEMORANDUM

This matter is before the court on the Mtion of
Def endants, Worl dw de Conmmuni cations, Inc., PW.net, Wrldw de
I nternet Inc. and Acel lus Conmmuni cations, Inc., to D smss
Plaintiff’s Conmplaint.* The notion was filed on August 20,
2010.2 For the reasons expressed bel ow, we grant Defendants’
notion in part and deny it in part.

Specifically, we deny Defendant’s notion to disn ss
Counts I, Il, and V of Plaintiff’s Conplaint. Defendant’s notion

to dismss Counts IIl, IV, VI and VIl is granted w t hout

! Al t hough the title of the notion to dism ss does not reference

Def endant Darrell MDowell, the Court has reviewed the notion and nmenorandum
of law in support and has concluded that Defendant Darrell MDowel| also seeks
di smissal of Plaintiff’s Conplaint.

2 On Septenber 14, 2010, Plaintiff Charles J. Quinn's Reply to
Def endants’ Mtion to Dismiss was filed.



prejudice for Plaintiff to file an Amended Conplaint with respect
to those clains agai nst Defendants Wrl dw de Conmuni cati ons,
Inc., PW.net, Wrldw de Internet Inc., Acellus Conmunicati ons,
Inc., and Darrell MDowel .

PROCEDURAL HI STORY

This case comenced with the filing of a seven-count
civil Conplaint in this Court on April 6, 2010. Plaintiff
Charles J. Qinn (“Quinn”) alleges breach of contract (Count 1I),
a violation of Pennsylvania s Wage Paynent and Col | ecti on Law
(Count I1), fraud and m srepresentation (Count 111), breach of
fiduciary duty of a major shareholder (Count V), prom ssory
estoppel (Count V), a violation of the Pennsylvania Securities
Act (Count VI), and a violation of the Federal Security Laws
(Count VII1). Quinn also seeks punitive damages in this matter.

STANDARD OF REVI EW

A notion to dism ss exam nes the sufficiency of the

Conplaint. Conley v. G bson, 355 U S 41, 45, 78 S.C. 99, 102,

2 L.Ed.2d 80, 84 (1957). In deciding notions to dism ss pursuant
to Rule 12(b)(6), courts generally consider only the allegations
in the Conplaint, exhibits attached to the Conplaint, matters of

public record, and docunents that formthe basis of the claim

Lumyv. Bank of America, 361 F.3d 217, 222 n.3 (3d Cr. 2004).
When considering a notion to dism ss the court nust accept as

true all factual allegations in the Conplaint and construe al



reasonabl e inferences to be drawn therefromin the |ight nost

favorable to the plaintiff. Jurinmex Komerz Transit GMB. H V.

Case Corporation, 65 Fed. Appx. 803, 805 (3d Gr. 2003) (citing

Lorenz v. CSX Corporation, 1 F.3d 1406, 1411 (3d Gr. 1993)).

[ T] he Federal Rules of G vil Procedure do not
require a claimant to set out in detail the
facts upon which [they base their] claim To
the contrary, all the Rules require is “a
short and plain statenent of the claini that
will give [defendants] fair notice of what
the plaintiff[s’] claimis and the grounds
upon which it rests.

Conley, 355 U.S. at 47, 78 S.C. at 103, 2 L.Ed.2d at 85.
(Internal footnote omtted.)

A plaintiff’s pleading obligation is to set forth “a
short and plain statenent of the claim” Fed. R Cv. P. 8(a)(2),

whi ch gives the defendant fair notice of what the . . . claim

is and the grounds upon which it rests.”” Bell Atlantic Corp. V.

Twonbly, 550 U.S. 544, 555 (2007) (alteration in original)

(quoting Conley v. G bson, 355 U. S. 41, 47 (1957)). The

“conpl aint must contain sufficient factual matter, accepted as
true, to ‘state a claimto relief that is plausible on its

face.”” Ashcroft v. Igbal, 129 S. C. 1937, 1949 (2009) (quoting

Twonbly, 550 U.S. at 570). “The plausibility standard is not
akin to a ‘probability requirenment,’ but it asks for nore than a
sheer possibility that a defendant has acted unlawfully.” 1d.
(citing Twonbly, 550 U.S. at 556). 1In the end, we will grant a

Rule 12(b)(6) nmotion if the factual allegations in the conplaint
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are not sufficient “to raise a right to relief above the

specul ative level.” Twonbly, 550 U S. at 555 (citing 5 C Wight
& AL MIller, Federal Practice and Procedure 8§ 1216, at 235-36 (3d
ed. 2004)).

DI SCUSSI ON

Personal Juri sdiction

We consider first the Defendants’ contention that this
Court | acks personal jurisdiction over them A district court
can exercise personal jurisdiction over a non-resident defendant
only “to the extent perm ssible under the | aw of the state where

the district court sits.” North Penn Gas Co. v. Corning Natural

Gas Corp., 897 F.2d 687, 690 (3d Gr. 1990). Additionally, due
process requires that the defendant have “m ni num contacts” with
the forumstate, and that the exercise of jurisdiction conport

with “traditional notions of fair play and substantial justice.”

Rem ck v. Manfredy, 238 F.3d 248, 255 (3d Cir. 2001) (citing

| nternati onal Shoe Co. v. Washington, 326 U. S. 310, 316, 66 S.

Ct. 154, 90 L. Ed. 95 (1945)).

A district court may exercise either general or
specific jurisdiction over a defendant, for purposes of personal
jurisdiction. Remck, 238 F.3d at 255. General jurisdiction
exi sts where the defendant maintains continuous and systematic

contacts with the forum Provi dent National Bank v. California

Federal Savings & Loan Assoc., 819 F.2d 434, 437 (3d Cr. 1987).




Specific jurisdiction is proper only when the “cause of action
arises out of [the] defendant’s forumrelated activities, such
that the defendant ‘should reasonably anticipate being haled into
court’ in that forum” Remck, 238 F.3d at 255. Mbdreover, the
plaintiff bears the burden of establishing, through sworn
affidavits or other conpetent evidence, that either specific or

general jurisdiction can be exercised. Mllon Bank (EAST) PSFS,

N.A. v. DiVeronica Bros. Inc., 983 F.2d 551, 554 (3d G r. 1993).

Qui nn does not argue that this Court has general jurisdiction
over the Defendants. Accordingly, we are only concerned with

whet her this Court has specific jurisdiction. See Pennzoi

Products Co. v. Colelli & Assoc., Inc., 149 F.3d 197, 200-201

(3d. Gr. 1998) (“[NJo party in this case contends that there is
a basis for general jurisdiction in Pennsylvania - - so we are
free to consider solely whether the alternative form of persona
jurisdiction is present: specific personal jurisdiction.”)

As identified by the Third Crcuit in Marten v. Godw n,

499 F.3d 290 (3d Cr. 2007), determ ning whether specific

jurisdiction exists involves a three-part inquiry. O Connor V.

Sandy Lane Hotel Co., Ltd., 496 F.3d 312, 317 (3d Gr. 2007).

First, the defendant nust have “‘purposefully directed his

activities” at the forum Burger King Corp. v. Rudzew cz, 471

U S 462, 472 (1985) (quoting Keeton v. Hustler Magazine, Inc.,

465 U. S. 770, 774 (1984)). Second, the plaintiff’s clai mnust



“arise out of or relate to” at |east one of those specific

activities. Hel i copt eros Naci onales de Colonbia, S.A. v. Hall,

466 U. S. 408, 414 (1984). Third, courts nay consider additional
factors to ensure that the assertion of jurisdiction otherw se
“conport[s] with ‘fair play and substantial justice.’” Burger

King, 471 U S. at 476 (quoting Int’|l Shoe, 326 U S. at 320).

Based on our review of the Conplaint and Quinn's
af fidavit,® which we nust accept as true for purposes of this
deci sion,* we conclude that the m ni num contacts necessary for
this Court to exercise personal jurisdiction over the Defendants

has been established in this matter. See Rem ck, 238 F. 3d at

256-257. More specifically, we note the follow ng facts which
give rise to personal jurisdiction

Kenneth Bl and (“Bl and”), Defendants’ Vice-
President of Sales and a director who resides
in New Jersey, as well as other enployees of
Def endants, nmet with Quinn in Pennsylvania on
a nunber of occasions prior to and after the
execution of the enploynent contract at

i ssue. The contract enploying Quinn as a

Vi ce- President of Sales for Defendants was
sent to himand executed by himin

Pennsyl vani a. Defendants sent nunerous
emai | s and correspondence to Quinn in

Pennsyl vani a both before and after he signed
t he enpl oynent contract. It was understood

3 The Affidavit of Plaintiff Charles Quinn is attached as Exhibit A
to Plaintiff Charles J. Quinn’s Reply to Defendants’ Mtions to Dismss
(Docket No. 14) filed Septenber 14, 2010.

4 Courts reviewing a nmotion to dismss a case for lack of in
personamjurisdiction nust accept all of the plaintiff's allegations as true
and construe disputed facts in favor of the plaintiff. Carteret Savings Bank

FA v. Shushan, 954 F.2d 141, 142 n.1 (3d GCir.1992) (citations omtted).
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and i ntended by Defendants that Quinn be
enpl oyed as Vice-President of Sales in |large
part because he resided in and has busi ness
connections in Pennsylvania. It was
inportant to Defendants that Quinn’ s |ocation
i n Pennsyl vani a afforded access to the New
York, New Jersey and Phil adel phia marketing
popul ati on and funding centers. After
signing the enploynent contract, Quinn
performed services for Defendants in

Pennsyl vania with the approval and know edge
of Defendants. It was understood by

Def endants and Bl and that the majority of
Quinn”s work woul d be acconplished in
Pennsyl vani a. Defendants sent the first

$5, 000 sal ary paynent, due under the
contract, to Quinn in Pennsylvania and

prom sed that his second sal ary paynent of
$5, 000 woul d be sent to himin Pennsyl vani a.

The foregoing forumrelated activities of Defendants establish
personal jurisdiction such that Defendants “shoul d reasonably
anticipate being haled into court” in Pennsylvania. Rem ck, 238
F.3d at 256-257. Accordingly, this Court has persona
jurisdiction over Defendants for Plaintiff’s clains alleging
breach of contract, violation of Pennsylvania s Wage Paynent and
Col I ection Law, breach of fiduciary duty, and prom ssory
est oppel .

Further, we conclude, despite Defendants’ argunent to
the contrary, that this Court also has personal jurisdiction over
Def endants for Plaintiff’'s fraud and m srepresentation clains.?®

Rel ying on the “effects test” set forth by the United States

> Plaintiff’'s fraud and m srepresentations clains include

al l egations of a violation of the Pennsylvania Securities Act and a violation
of the Federal Security Laws.



Suprene Court in Calder v. Jones, 465 U S. 783 (1984), Defendants

aver that a plaintiff may only denonstrate personal jurisdiction
over intentional torts if he is able to show that:

(1) the defendant conmtted an intentional
tort;

(2) the plaintiff felt the brunt of the harm
in the forumsuch that the forumcan be said
to be the focal point of the harm suffered by
the plaintiff as a result of that tort; and

(3) the defendant expressly ainmed his
tortious conduct at the forum such that the
forumcan be said to be the focal point of
the tortious activity.

Marten v. Godwin, 499 F.3d at 297 (citing Calder, 465 U S. at

789-790. In applying this test to the allegations asserted by
Plaintiff in this case, we conclude that Plaintiff satisfies the
first two elements. It is alleged that Defendants commtted an
intentional tort and that the negotiations, work, performnce,
nmeeti ngs and deal i ngs under the enpl oynent contract took place in
Pennsylvania. It follows, therefore, that the effects of any

i ntentional conduct by the Defendants stemm ng fromthe

enpl oyment contract woul d have been felt by Plaintiff in

Pennsyl vani a.

To establish that the defendant “expressly ainmed” his
conduct, the plaintiff has to denonstrate “the defendant knew
that the plaintiff would suffer the brunt of the harm caused by
the tortious conduct in the forum and point to specific activity

i ndicating that the defendant expressly ained its tortious
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conduct at the forum” |IMOIndus. V. Kiekert AG 155 F.3d 254,

266 (3d Gir. 1998).
However, this Court notes, as did the Third Crcuit in
Rem ck, that allegations of tortious conduct which are related to
the contract giving rise to personal jurisdiction may further
subj ect Defendants to personal jurisdiction on the tort clains.
Rem ck, 238 F.3d at 260. In this case, simlar to Remck, the
fraud and m srepresentation clains are related to the enpl oynent
contract which Quinn entered into with the Defendants. Further,
it can be said that Defendants’ alleged tortious conduct was
expressly ainmed at injuring Quinn in Pennsylvania where he |ived
and was wor ki ng on behal f of Defendants. Thus, we concl ude that
this Court has personal jurisdiction over Defendants with respect
to the fraud and m srepresentation clains.
Venue
Plaintiff seeks dism ssal of the Conplaint on the basis

of i nproper venue pursuant to Fed. R CGv. P. 12(b)(3). The
federal venue statute provides as foll ows:

(a) Acivil action wherein jurisdictionis

founded only on diversity of citizenship may,

except as otherw se provided by |aw, be

brought only in (1) a judicial district where

any defendant resides, if all defendants

reside in the sane State, (2) a judicial

district in which a substantial part of the

events or om ssions giving rise to the claim

occurred, or a substantial part of property

that is the subject of the action is

situated, or (3) a judicial district in which
t he defendants are subject to persona
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jurisdiction at the tine the action is
commenced, if there is no district in which
the action may ot herw se be brought.

(c) For purposes of venue under this chapter,
a defendant that is a corporation shall be
deened to reside in any judicial district in
which it is subject to personal jurisdiction
at the time the action is comenced. In a
State which has nore than one judicial
district and in which a defendant that is a
corporation is subject to personal
jurisdiction at the tine an action is
commenced, such corporation shall be deened
to reside in any district in that State
within which its contacts woul d be sufficient
to subject it to personal jurisdiction if
that district were a separate State, and, if
there is no such district, the corporation
shall be deened to reside in the district
within which it has the nost significant

cont act s.

28 U.S.C. 8 1391. Although venue may be proper in the states of
Washi ngton or Col orado as Defendants suggest, it is clear that
venue is proper in this District where this Court has determ ned
t hat Defendants are subject to personal jurisdiction. See 28
US C 8 1391(c). Accordingly, Plaintiff’s Conpliant will not be
di sm ssed on the basis of inproper venue.

To the extent, however, that Defendants aver that this
matter should be transferred to an alternate venue based on forum
non- conveni ens, this Court nust analyze the factors set forth in
28 U.S.C. 8 1404(a). Section 1404(a) provides: “For the
conveni ence of parties and witnesses, in the interest of justice,

a district court may transfer any civil action to any other
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district or division where it m ght have been brought.” 28
US C 8§ 1404(a). In this case, the burden of establishing the
need for transfer rests wwth the Defendants and Plaintiff’s

choi ce of venue should not be lightly disturbed. Junara v. State

Farm 55 F.3d 873, 879 (3d Cir. 1995) (citations omtted).

The Third G rcuit has noted that when ruling on notions
to transfer venue, courts have not limted their consideration to
the three enunerated factors in 8§ 1404(a), which are conveni ence
of parties, convenience of witnesses, and interests of justice.
Jumara, 55 F.3d at 879. In fact, the Third Grcuit noted that
courts have al so considered the follow ng private and public
i nterests:

The private interests have incl uded:
plaintiff’s forum preference as manifested in
the original choice; the defendant’s

pref erence; whether the claimarose

el sewhere; the convenience of the parties as
indicated by their relative physical and
financial condition; the conveni ence of the
W tnesses -- but only to the extent that the
W tnesses may actually be unavail able for
trial in one of the fora; and the |ocation of
books and records (simlarly limted to the
extent that the files could not be produced
inthe alternative forum.

The public interests have included: the
enforceability of the judgnment; practical
consi derations that could nmake the trial

easy, expeditious, or inexpensive; the
relative admnistrative difficulty in the two
fora resulting fromcourt congestion; the

| ocal interest in deciding Iocal
controversies at hone; the public policies of
the fora; and the famliarity of the trial
judge with the applicable state law in

11



diversity cases.

In review ng the Conplaint and Affidavit of Quinn, we
conclude that the factors enunerated above wei gh heavily in favor
of maintaining this action in the Eastern D strict of
Pennsyl vania. Mre specifically, we note that Quinn resides in
Pennsyl vani a; Defendants’ Vice-President of Sales, a New Jersey
resident, net with Quinn in Pennsylvania on a nunber of
occasi ons; the enploynent contract at issue was sent to and
executed by Quinn in Pennsylvania; Defendants corresponded with
Qui nn in Pennsyl vani a; Defendants understood and intended t hat
Qui nn be enpl oyed as Vice-President of Sales in |large part
because had busi ness connections in Pennsyl vania; Quinn perforned
services in Pennsylvania on behal f of Defendants, including
contacting several Pennsylvani a businesses; and Quinn’s salary
was sent to and paid in Pennsyl vani a.

Based on the foregoing, therefore, it appears that the
substantial and greater parts giving rise to this action occurred
i n Pennsylvania. Further, Pennsylvania, allegedly having its
Wage Paynent and Coll ection Law viol ated, has a greater interest
in this case than any other jurisdiction suggested by Defendants.

We concl ude, therefore, that venue is proper in this Court.
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Pennsyl vani a WAge Paynment and Coll ection Law d ai m

Def endants aver that to state a cl ai munder the
Pennsyl vani a Wage Paynent and Col | ection Law, Plaintiff nust
pl ead that there was an actual enploynent relationship, that
wages were earned, and that Plaintiff demands that the wages be
paid. 43 P.S. 8§ 260.9a. Specifically, Defendants contend that
because Plaintiff never specified that he earned wages, he has
failed to plead a cl ai munder the Pennsylvani a WWage Paynent and
Col | ection Law.

In his Conplaint, Plaintiff alleges that Defendants
hired hi mpursuant to an enpl oynent contract. This contract
provi ded for wages and benefits to be paid to Plaintiff.
Plaintiff’s Conplaint and Affidavit also aver that he perfornmed
substantial work under the contract at issue and was paid only
his first nonth’s wages. Plaintiff continued to work while being
prom sed wages, which he never received.

Based on the allegations contained in Plaintiff’s
Compl ai nt and Affidavit, which we nust accept as true, we
conclude that it is not free and clear from doubt that no viable
cl ai m exi sts under the Pennsylvani a Wage Paynent and Col | ection

Law agai nst Defendants.® Jurinex, supra. Accordingly, we deny

6 Al t hough Defendants aver that Darrell MDowel| cannot be held

individually liable for his actions as CEQ, President and majority sharehol der
for all of the corporate Defendants, we disagree. 1In fact, the Third Crcuit
has upheld a decision originating fromthis District which concluded that the
sole officers and majority sharehol ders of the defendant conpany were
personal ly |iable under the Pennsylvani a Wage Paynent and Col |l ection Law for

13



Def endant’s notion to dism ss on this basis.

Fraud and M srepresentation

In their notion, Defendants contend that Count 111 of
Plaintiff’s Conplaint, which asserts a claimfor fraud and
m srepresentati on and seeks punitive damages as a result, nust be
di sm ssed because his claimis barred by the gist of the action
doctrine. |In addition, Defendants maintain that Plaintiff’s
fraud and m srepresentation claim (Count I11), as well as those
claims which are based on allegations of fraud (Counts |V, VI,
and VIl1) fail to neet the heightened pleading standard of Rule
9(b) of the Federal Rules of G vil Procedure. 1In response,
Plaintiff avers that the gist of the action doctrine does not bar
fraud clainms where (1) a party nmakes false representations to
i nduce another to continue the relationship or (2) the contract
is collateral to the fraud. Plaintiff also maintains that his
Conpl ai nt pleads fraud and m srepresentation with the
particularity required by Rule 9(b).

Rul e 9(b) of the Federal Rules of Cvil Procedure
provides that “a party nust state with particularity the
circunstances constituting fraud or m stake.” Fed. R Cv. P.

9(b). The United States Court of Appeals for the Third Crcuit

del i nquent pension benefit contributions. See Carpenters Health v. Anbrose,
727 F.2d 279, 282-283 (3d Cir. 1983). Accordingly, Defendants notion to
di sm ss Defendant McDowell in his individual capacity is denied.
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has determned that in order to conply wwth the particularity
requirenent of a fraud claim the foll ow ng el enents nust be
pl ed:

(1) A specific false representation of

mat erial facts; (2) know edge by the person
who made it of its falsity; (3) ignorance of
its falsity by the person to whomit was
made; (4) the intention that it should be
acted upon; and (5) the plaintiff acted upon
it to his danmage.

Christidis v. First Pennsylvania Mortgage Trust, 717 F.2d 96, 99

(3d Gir. 1983).

Based on our review of the Conplaint, we conclude that
the fraud allegations are insufficient to neet the particularity
requi renent of Rule 9(b). Specifically, we note that although
Plaintiff clains that Defendants nade various m srepresentations
to him he does not explicitly specify the tine, place, speaker,

and content of the alleged m srepresentations. See Saporito v.

Conbustion Engineering Inc., 843 F.2d 666, 675 n.15 (3d Gr

1988), vacated on other grounds, 489 U S. 1049 (1989)(citing

Schreiber Distribution Co. v. Serv-Well Furniture Co., 806 F.2d

1393, 1401 (9th Gr. 1986)(noting that Rule 9(b) requires that
the pleader “state the tinme, place, and specific content of the
fal se representations as well as the identities of the parties to
the m srepresentations.”))

Accordingly, we grant Defendants’ notion to dismss

Count 111 of Plaintiff's Conplaint. In so doing, we also dismss
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Plaintiff’s claimfor punitive danages. Further, because
Plaintiff’s clainms of breach of fiduciary duty (Count 1V),
viol ation of the Pennsylvania Securities Act (Count VI), and
viol ation of the Federal Security Laws (Count VII) are all based
on Plaintiff’s allegations of fraud and m srepresentati on, we
grant Defendants’ notion to dism ss those counts as well. At
this time, we reserve coment on the gist of the action doctrine
because, as nore fully explained below, we will allow Plaintiff
an opportunity to anmend his fraud clains (Counts IIl, IV, VI, and
VII) as well as his claimfor punitive danages.

We recogni ze that Rule 15(a) of the Federal Rules of
Civil Procedure permts a party to anmend a pl eading “once as a
matter of course at any tinme before a responsive pleading is
served.” Fed.R Cv.P. 15(a). A notion to dismss is not a
responsi ve pl eadi ng and does not extinguish the right to anmend an

initial pleading. Shane v. Fauver, 213 F. 3d 113, 115 (3d G

2000); Kronfeld v. First Jersey National Bank, 638 F.Supp. 1454,

1460 (D. N.J. 1986). Therefore, when a defendant asserts the
defense of failure to state a claimby notion, a plaintiff may
anend the conplaint once “as a matter of course” w thout |eave of
court. Shane, 213 F.3d at 115.

Def endants did not file an answer to Plaintiff’s
Compl aint but instead filed a notion to dism ss. Because

Def endants have not yet filed an answer to Plaintiff’s Conpl aint,

16



Plaintiff may, as a matter of right, anmend his fraud and

m srepresentation clains agai nst Defendants. Fed.R GCv.P. 15(a).

DEf endant s’ notion does not extinguish Plaintiff’s right to amend

his Conplaint. Shane, 213 F.3d at 115; Kronfeld, 638 F. Supp. at

1460. Accordingly, we wll allow Plaintiff to file an Amended

Conpl ai nt for the purpose of amending his fraud and

m srepresentation claim (Count I11), as well as those based on

al l egations of fraud (Counts IV, VI, VII) as to Defendants.

Plaintiff shall file his Anended Conplaint by March 15, 2011.°
CONCLUSI ON

For all the foregoing reasons, we deny Defendant’s
motion to dismss Counts I, Il, and V of Plaintiff’s Conpl aint.
Def endant’s notion to dismss Counts Ill, IV, VI, and VIl is
granted without prejudice for Plaintiff to file an Anended
Complaint with respect those clains agai nst Defendants Wrl dw de
Communi cations, Inc., PW.net, Wrldw de Internet Inc., Acellus
Comuni cations, Inc., and Darrell MDowell .3

An Order consistent with this Menorandum fol | ows.

! Plaintiff should be m ndful of the Christidis and Saporito cases
cited supra, which set forth the requisite standard for pleading fraud in
accordance with Rule 9(b).

8 Al t hough Defendants argue that Defendant MDowel|l can not be held

personally liable for the tortious acts of the corporation unless he
participates in the tortious action, we will allow Plaintiff an opportunity to
repl ead his fraud and m srepresentation clains agai nst Def endant MDowel |

i ndividually and reserve comment at this tine.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES J. QUI NN,
Plaintiff . Givil Action
vs. . No. 10-CV-01512
W\ORLDW DE COMMUNI CATI ONS, | NC. :
d/ b/ a PW. NET,
WORLDW DE | NTERNET | NC. ,
ACELLUS COMMUNI CATI ONS, | NC., and
DARRELL MCDOWELL

Def endant s

ORDER

AND NOW this 16'" day of February, 2011, upon
consideration of the Mtion of Defendants, Wrl dw de
Communi cations, Inc., PW.net, Wrldw de Internet Inc. and
Acel | us Communi cations, Inc., to Dismss Plaintiff’s Conpl ai nt
(Docket No. 9) filed August 20, 2010, and brief in support
t hereof (Docket no. 11) filed August 23, 2010; upon consi deration
of Plaintiff Charles J. Quinn’s Reply to Defendants’ Mdtion to
Di smss (Docket No. 14) and Plaintiff’s brief in opposition
(Docket No. 15) filed Septenber 14, 2010; and for the reasons
expressed in the foregoi ng Menorandum

IT IS ORDERED that the notion to dismss is GRANTED i n

part and DENIED in part.

I T IS FURTHER ORDERED t hat Defendants’ notion to

dismss Counts I, Il and V of Plaintiff’s Conplaint is DEN ED



| T 1S FURTHER ORDERED t hat Def endants’ nbtion to

dismss Counts IIl, IV, VI, and VII of Plaintiff’'s Conplaint is
GRANTED. Plaintiff’s claimfor punitive danmages is DI SM SSED.

IT 1S FURTHER ORDERED that Plaintiff shall have until

March 15, 2011 to file an Anended Conplaint with respect to

Counts Il1l, 1V, VI, VI and his claimfor punitive damages.

BY THE COURT:

/s/ Henry S. Perkin

HENRY S. PERKI N,
United States Magi strate Judge



